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Family Law Issues Concerning Gays, Lesbians and Unmarried Cohabitants Under Indiana Law 
I.  BACKGROUND

A.  Introduction.
Increasingly, adults are entering into informal "living together" arrangements.  According to the latest available census information from the year 2000, there were 5.5 million couples living together but not married.  This number is up from 3.2 million in 1990.  These people were defined as unmarried, living together and having a close personal relationship.  Of the 5.5 million, 4.9 million were opposite sex relationships and the balance was same sex relationships.  These are concentrated in metropolitan areas. In fact there are a higher percentage of unmarried-partner households in central cities (36 percent) than married-couple households (24 percent).  Alaska, Maine, Vermont, District of Columbia, and Nevada have the highest percentage of unmarried partner households.  Utah has the lowest.  The Midwest generally has a low percentage but Indiana has a high percentage for the Midwest (9.1 percent).
Live-in companions can incur legal obligations or entitlements not contemplated.  Unlike the laws governing premarital agreements, the law governing the relationship of couples living together without formal marriage vows is in its infancy.  Few Indiana cases address legal issues arising between formerly cohabitating parties.

In addition, co-habitants are increasingly having children outside of marriage.  This presents unique challenges when relationships terminate, especially when paternity has not been established.
A.  Same Sex Marriage Prohibited

I.C. 31-11-1-1 provides:
Sec 1. (a) Only a female may marry a male.  Only a male may marry a female. (b) A marriage between persons of the same gender is void in Indiana even if the marriage is lawful in the place where it is solemnized.

B. Proposed Legislation

In the last session, the Indiana State Senate voted to pass a state constitutional amendment defining marriage to be between a man and a woman.  A similar bill is introduced nearly each year.  The proposal would have changed Article 1 of the Indiana constitution to read:

(a) Marriage in Indiana consists only of the union of one man and one woman.

(b) This Constitution or any other Indiana law may not be construed to require that marital status or the legal incidents of marriage be conferred upon unmarried couples or groups.

This legislation was submitted to the Indiana House of Representatives but was not passed.
C. Common Law Marriage Abolished in Indiana

I.C. 31-11-8-5 provides that a marriage is void if the common law marriage was entered into after January 1, 1958.
D. Case Law – Same Sex Marriage
Morrison v. Sadler, 821 N.E.2d 15 (Ind. Ct. App. 2005).  Three same-sex couples brought a declaratory action seeking a determination of unconstitutionality as to Indiana Code §31-11-1-1(a), which provides in relevant part that “[o]nly a female may marry a male.  Only a male may marry a female.”  The trial court dismissed the parties’ action as failing to state a claim for which relief could be granted.

The Court of Appeals, affirming the trial court’s dismissal, concluded that the Defense of Marriage Act (“DOMA”) does not violate the Equal Privileges and Immunities Clause of the Indiana Constitution because the state has a legitimate right to treat opposite-sex couples differently by encouraging them to marry and raise children within in marriage, since same-sex couples only procreate (i.e., via artificial insemination, adoption, etc.) as part of an inherently deliberative process.

The Court further rejected the alternative argument of the plaintiffs that there is a fundamental “core value” under the Indiana Constitution to marry another of the same sex.  The Court finally rejected the plaintiffs’ Article 1, §12 claim, concluding that there is no sustentative due process right within the Indiana Constitution that is implied by the DOMA.

II. CHILDREN’S ISSUES – SAME SEX COUPLES

A. Same Sex Couples

1.  Child Support

Mariga v. Flint, 822 N.E.2d 620 (Ind. Ct. App. 2005).  In 1992, Lori and Julie began an intimate relationship. Lori was previously divorced and had two children from that prior marriage. In 1996, Julie sought to adopt Lori’s children under Indiana’s stepparent adoption statute. The children’s biological father agreed to terminate his parental rights. The trial court approved the adoption. In 1998, Lori and Julie separated, and both children remained with Lori. Julie’s parenting time with the children became increasingly sporadic, and support payments Julie paid to Lori by an informal agreement eventually stopped.

Lori subsequently filed a petition to establish support. While that petition was pending, Julie filed a petition to vacate her original adoption of the children. Julie’s petition to vacate the adoption was denied, and Julie was ordered to pay weekly child support and be subject to the “six percent rule” on uninsured medical expenses. 

On Julie’s appeal, the Court of Appeals wholly rejected Julie’s argument that the adoption should have been vacated, noting that Julie had legally and properly become the parent of the children, and the responsibilities attendant with that outcome cannot be set aside simply because the underlying domestic partnership concludes. 
2. Adoption 

In Re: The Adoption of Infant Girl W., 845 N.E.2d 229 (Ind. Ct. App. 2006).  In a consolidated appeal, the appellant-adoptive parent’s challenged a decision of the Morgan Juvenile Court refusing to dismiss a child in need of services (CHINS) proceeding and voiding a probate court’s Adoption Decree.  Appellant, Morgan County Office of Family and Children (OCF) appealed an Order of the Marion Probate Court (in the joint adoption of the adoptive parents). 
The consolidated appeal, and all of the issues presented therein, involved M.A.H., an 18-month old girl, and the desire for foster parents, who cared for M.A.H. since she was 2-days old to adopt her and become a legally-recognized family unit.  M.A.H’s foster parents were an unmarried same sex couple.  Everyone involved in the case, including the OFC and the Judge who blocked the adoption, believed that the foster parents provided a loving supportive, healthy and happy home for M.A.H., and everyone, except the Morgan County Juvenile Court, believed it was in the best interest of M.A.H. that the adoption proceed.

Although the appeal presented a number of issues, the primary question resolved was one of statutory interpretation, namely, whether the Indiana Adoption Act permits an unmarried couple - any unmarried couple, regardless of their sexual orientation - to file a Joint Petition for Adoption.

 
On appeal, OFC argued that the Probate Court erred in granting the adoptive parent’s Joint Petition for Adoption under the Indiana Adoption Act (Ind. Code §31-19 et. seq.) limits adoption of married couples and to individuals.  The Appellate Court first concluded that the mere fact that there were pending CHINS and termination of power rights proceeding did not in any way divest the Probate Court of its exclusive jurisdiction over the adoption case.  In addition, the Indiana Court of Appeals found nothing and Indiana Code §31-19-2-2 which limits the adoptive parent’s rights to adopt the subject child.  
Although married persons were required to petition jointly, it did not follow that the legislature was simultaneously denying an unmarried couple the right to petition jointly.  

As for the CHINS petition, the Indiana Court of Appeals concluded that the juvenile court was statutorily required, by Indiana Code §31-34-21-11 to dismiss the CHINS case after the child had been adopted because the dispositional goal had been met.  

The Court found that the juvenile court erred in treating the Probate Court’s Adoption Decree as void.  Accordingly, the Judgment in the Probate Court was affirmed.  The Judgment of the Juvenile Court was reversed and the case was remanded with instructions to dismiss the CHINS and termination of parental rights cases.

In A.B. v. S.B., 837 N.E.2d 965 (Ind. 2005), the Indiana Supreme Court held that a female domestic companion may sue for a judicial declaration that she is entitled to parenting time rights; child support obligations and certain other parental rights and responsibilities with the respect to her partner’s minor child.  The Court held the companion was a legal parent under her agreement with the Mother.  The parties had lived together for several years and jointly decided to bear and raise a child together.  The Mother was artificially inseminated by the companion’s brother.  The couple paid expenses associated with the pregnancy and birth from their joint bank account and assume equal roles in the child’s care and support until their relationship ended.  The companion paid monthly child support thereafter and continued to have regular and liberal parenting time with the child until the Mother unilaterally terminated visitation and began rejecting the support payments.  

The Court concluded that the companion, even though not a natural parent, should be entitled to relief based upon the fact that Indiana Courts can place a child with persons other than a natural parent.  The Court noted Indiana law embodies numerous social, psychological, cultural, and biological considerations can significantly benefit the child and serve the child’s best interests.

In re: the Adoption of K.S.P., 804 N.E.2d 1253 (Ind. Ct. App. 2004).  Mother and Father were divorced with two children in 1994. Mother retained custody of the children. In 2003, Mother’s domestic partner (“Melissa”) filed a petition to adopt both children.  Mother and Father each filed written consents to Melissa’s adoption; Father’s consent included a relinquishment of parental rights. Following an uncontested hearing for the adoption, the trial court issued an order stating that the proposed adoption was not allowed by statute, since the petitioner was not married to the biological mother.

Melissa appealed. The Court of Appeals, siding with Melissa, agreed with the trial court that a strict reading of the applicable adoption statute supported the trial court’s order; however, the legislature surely could not have intended that result. “We conclude that where, as here, the prospective adoptive parent and the biological parent are both in fact acting as parents, Indiana law does not require a destructive choice between the two parents. Allowing continuation of the rights of both the biological and adoptive parent, where compelled by the best interests of the child, is the only rational result.” K.S.P., 804 N.E.2d at 1260 (internal citations omitted).

In re: M.M.G.C., 785 N.E.2d 287 (Ind. Ct. App. 2003).  In 1999, Shannon adopted three children through international adoptions. In 2001, Shannon’s domestic partner, Amber, filed a petition to adopt all three of Shannon’s children as a second parent. Amber’s petition was denied by the trial court, citing that, by Indiana statute, Amber may adopt Shannon’s children only if Amber and Shannon are legally related or, alternatively, if Shannon’s parental rights were terminated.

In reversing the trial court, the Court of Appeals noted that the trial court applied the law incorrectly when it set forth an ostensible requirement that Shannon and Amber be related, or that Shannon’s parental rights must be terminated. Since the statute does not expressly either allow (or prohibit) two unmarried parties to have parental rights over a child, the Court concluded that historical considerations and public policy (including the advantage of a two-parent home) favor construing this ambiguity in favor of allowing such adoptions within a same-sex relationship.  

3.  Impact of homosexuality in Custody Cases

Downey v. Muffley, 767 N.E.2d 1014 (Ind. Ct. App., 2002).  Mother and Father divorced in 1996 with two young children. Initially, Mother and Father shared joint legal and physical custody of the children. Mother subsequently became involved in a same-sex cohabitation relationship. During a later modification, the trial court issued an order that included the following restriction:

Parental Living Arrangements: Neither parent shall allow an unrelated adult member of the opposite sex, or of the same sex if they are involved in a homosexual relationship with the parent, to spend overnight with them while a child is in their care.

Mother appealed that portion of the order. Citing the Teegarden case, infra, the Court of Appeals reversed this portion of the order, holding that any overnight restriction must be predicated upon a finding made by the trial court that some harm or adverse effect would exist as to the children under the restricted circumstances. Here, since no such harm or adverse effect arising from exposing the children to these circumstances was advanced by the trial court, the overnight restriction was an abuse of discretion. The Downey Court did not, however, part ways with its prior Marlow decision (discussed, infra), instead distinguishing that case by noting that, in Marlow, the trial court articulated findings of adverse affects on the children – nightmares, bedwetting, etc. – arising from the children’s inability to understand the exposure that their Father was giving them to his new homosexual lifestyle.

Marlow v. Marlow, 702 N.E.2d 733 (Ind. Ct. App. 1998).  Father and Mother’s marriage was dissolved in 1996, after Father recognized his own homosexuality. The parties had three children. The trial court awarded custody of the children to Mother, and imposed two restrictions on Father’s parenting time: (1) no non-blood related persons could be present during overnight parenting time, and (2) during periods of Father’s visitation, Father could not include the children in “any social, religious, or educational functions sponsored by or which otherwise promote the homosexual lifestyle.” Father appealed.

In this case, significant evidence was presented to the trial court, including in the form of expert testimony, of emotional distress that was being caused for the children, who were previously raised in a very conservative environment. The Court of Appeals thus reasoned that the limitations on Father’s overnights were not an abuse of the trial court’s discretion. The Court of Appeals also rejected Father’s constitutionally-based claims, observing that the trial court’s motivation for the restrictions was predicated on advancing the children’s best interests, not promoting a bias against Father.

Teegarden v. Teegarden, 642 N.E.2d 1047 (Ind. Ct. App. 1994).  Mother and Father divorced with two children in 1990. Father received custody of the children, subject to Mother’s parenting time. Father later remarried with Stepmother. Father subsequently died, and a custody dispute of the children arose between Mother and Stepmother. After a hearing, Mother – now in a lesbian relationship – was granted custody of the children subject to two conditions: (1) that Mother not cohabitate with any women with whom she has a lesbian relationship; and (2) that Mother not engage in “homosexual activity” in the present of the children. The trial court further ordered Mother and the children to counseling “to aid [the children] in making the transition to their new home.”  The trial court issued these conditions despite making a specific finding that the Mother’s lifestyle had no adverse effect on the children.

Mother appealed these conditions. On appeal, the Court of Appeals reversed the imposition of these conditions, noting that there was no evidence to suggest that Mother behaved inappropriately in front the children and, indeed, the trial court made a finding that the Mother’s lesbian relationship did not adversely affect the children; therefore, the imposition of conditions upon the custodial award to Mother was inappropriate.

Pennington v. Pennington, 596 N.E.2d 305 (Ind. Ct. App. 1992), trans denied. Mother and Father divorced, with one child, in 1991. Mother received custody, subject to Father’s reasonable visitation schedule. However, Father objected to a restriction on his overnight visitation schedule that “[Father’s] overnight visitation is restricted only to the extent that Ashley D. Barrow shall not be present during said visitation, for the reason that the Court specifically finds that said presence would be injurious to the minor child’s emotion development.”  Mother presented evidence that she suspected Father and Mr. Barrow had a homosexual relationship; Father insisted it was merely a close friendship.

Father appealed this conditional visitation, but the Court of Appeals affirmed. The Court concluded that the evidence presented to the trial court was sufficient for a finding that Mr. Barrow’s involvement in the visitation periods could be injurious and, thus, the order of the trial court imposing the restriction was not an abuse of discretion.

D.H. v. J.H., 418 N.E.2d 286 (Ind. Ct. App. 1981).  Father and Mother divorced in 1981, with three children. During the final hearing, significant evidence was presented about Mother’s alleged lesbian relationships with other women. While Mother did not testify as to the alleged relationships, both other women did testify as to the relationships with Mother. Father was awarded custody of the children, from which Mother appealed. The Court of Appeals concluded, as a matter of first impression, that “homosexuality standing alone without any evidence of adverse effect upon the welfare of the child does not render the homosexual parent unfit as a matter of law to have custody of the child.” Nevertheless, the Court of Appeals affirmed the custody award to Father on other grounds, noting that, setting aside the issues of Mother’s apparent homosexuality, there were legitimate ground for awarding custody to Father, including that Father had been the primary parent to the children in recent years of the marriage.

B. Unmarried Cohabitants
Cornell v. Hamilton 791 N.E.2d 214 (Ind. Ct. App. 2003).  Homosexual domestic partner filed suit against a state agency for not receiving similar benefits as married employees.  (Leave for death of a spouse’s parent.)  The Court of Appeals held that the state agency is not required to provide benefits to couples excluded from the class of married persons because they cannot be married.  However, this ruling was based on the framing of the issue of the case.  The Court of Appeals left open for another day, “in this age of changing family relationships,” whether the policy to strengthen family relationships, promoting marriage and procreation based on marriage is rational under the equal protection clause of the Indiana Constitution (Section 23).  “Preferential legislative treatment for a classification which was proper when enacted may later cease to satisfy the requirements of Section 23 because of intervening changes in social or economic conditions.”  Changes allowing interracial marriage and same sex adoptive parents are two examples of changes in society that required the elimination of barriers that once appeared to be legally justifiable.

Vaughn v. State, 782 N.E.2d 417 (Ind. Ct. App. 2003).  The Court of Appeals addressed the application of the domestic battery statute to non-married individuals living together.  The statute utilizes the term “live as a spouse.”  The Court of Appeals held that two people just living together and having a sexual relationship is insufficient to qualify as “living as if a spouse” under the domestic battery statute.  See, I.C. 35-42-2-1.3 (2).

III. CHILDREN’S ISSUES – UNMARRIED COHABITANTS

A.  Paternity.

Pursuant to I.C. 31-14-2-1, a man’s paternity may only be established in one of two ways: 1.) a paternity action; or, 2.) by executing a paternity statute in accordance with I.C. 16-37-2.2-1.
IV. PROPERTY ISSUES – UNMARRIED COHABITANTS 

B. Legal Background.

Indiana has disfavored oral agreements and non-contractual rights asserted by non-married cohabitants dated as far back as 1852 up to the present. The first road block is the Statute of Frauds.  I.C. § 32 -21-1-1 provides (in part) that no action shall be brought in any of the following cases:

Third. To charge any person upon any agreement or promise in consideration of marriage.

Fourth. Upon any contract for the sale of land.

Fifth. Upon any agreement that is not to be performed within one (1) year from the making thereof. 
Unless the promise, contract or agreement, upon which such action shall be brought, or some memorandum or note thereof, shall be in writing, and signed by the party to be charged therewith, or by some person thereunto by him lawfully authorized...

Basically, the Statute of Frauds is going to prevent any oral contract relating to marriage or cohabitation.  Of course, there are limited exceptions such as partial performance, quantum meruit and fraud.  See e.g., Brown v. Branch, 758 N.E.2d 48 (Ind. 2001).

The second obstacle was implemented in 1935. Apparently the legislature was tired of lawsuits relating to the breach of promise to marry.  If you lived together and promised marriage or were engaged and the marriage was broken off, a lawsuit could ensue for alienation of affection against third parties or breach of contract or promise to marry.  In 1935 Indiana not only barred such lawsuits but made it illegal to file or threaten to file such a lawsuit. I.C. §34-12-2-2 (previously I.C.§ 34-4-4-1) or name third parties I.C.§34-12-2-4 (previously I.C. §34-4-4-4).

The third obstacle was implemented in 1958.  This may have been implemented to avoid the probate issues that were presented when a cohabitant claimed a marriage because they held themselves out to be married, and sued for part of an estate from the children of his or her deceased “spouse.”  There would also be common law divorces, which may still apply if there is a common law marriage established in another state and the parties now live in Indiana.  Common law marriage was abolished in Indiana by I.C.§31-11-8-5 for any relationship started after January 1, 1958. 

More recently the Supreme Court of Indiana has addressed the issue of oral cohabitation agreements. See Brown v. Branch 758 N.E.2d 48 (Ind. 2001).  This case applies the Statute of Frauds to oral cohabitation agreements and appears to disapprove of oral cohabitation contracts, with limited exceptions.  The Supreme Court appears to be informing the legal community and public that these contracts need to be in writing. Cohabitants need to understand that there is not a statute governing cohabitation, and that individuals need to address their property rights in writing.  If there is jointly owned real or personal property, the sole remedy may be Indiana’s partition statute I.C. §32-17-4 et seq. unless you have a written contract.  Other states (Vermont and Hawaii) and many municipalities (18 in California, Denver, Hartford, Washington, D.C., Broward and Monroe County, Florida, Key West, Atlanta, Iowa City, Chicago, New Orleans, Boston and five others in Massachusetts, Portland, Ann Arbor, Detroit, Minneapolis, St. Louis, Chapel Hill, New York city and five others in New York state, one county and two cities in Oregon, Travis County Texas, Seattle and three other cities in Washington, Madison and Milwaukee Wisconsin)  have domestic partnership statutes, Indiana does not.  It would be a quantum leap from the legislature’s intent to apply Indiana’s “business” partnership statute to domestic cohabitation relationships.  The Brown case may be a call to the legislature to address Indiana’s lack of legislation in this area.  It is quite possible that the legislature will not deal with it in an attempt to promote marriage or to not insinuate that Indiana promotes cohabitation, whether or not it is a same or different sex relationship.  Indiana did take the initiative to outlaw the validity of same sex marriages solemnized in other states in 1997 but did not deal with the issue in any other manner.

Another area of concern is the Statute of Limitations.  The limitation for actions not in writing, that are not barred by the Statute of Frauds, is six years. I.C.§34-11-2-7.  If the action deals with injury to personal property, the limit is two years I.C.§34-11-2-4.  However, the statute of limitations may not begin to run in certain circumstances where the relationship continues.  Case law on quantum meruit may provide some guidance in this arena, extending the Statute of Limitations.  However, this may not apply if the basis of the claim is beyond services provided.   Furthermore, it is possible that quantum meruit will not provide much relief.  The person being sued will likely be able to show that he or she reciprocated with services, shelter, funds or assets provided, resulting in a determination by the court that each cohabitant did his or her part, or a determination that the trial court is not going to look into who did what in the relationship based on a presumption of gratuitous mutual support being reciprocated.  However, there is case law that may provide some limited amount of recovery if sufficient facts can be shown to support a claim for unjust enrichment.  
Other theories of recovery that have been tried and may or may not be successful are oral contract, implied contract, part performance (to get past the Statute of Frauds) quasi contract, constructive trust, quantum valebant (similar theory as quantum meruit, but for goods provided).  
A partition action is always available for jointly titled property or non-titled property based on a claim of joint ownership, if joint ownership can be proven. The partition statute is found at I.C. §32-21-1, et. seq.   
A very remote option is dissolution of a partnership under the Indiana business partnership statute.  Absent very specific proof of the mutual intention to operate a business together it is unlikely that a court would apply the business partnership statute to a “domestic partnership.”  The business partnership statute I.C. §23-4-1 et. seq. does not in any way deal with “domestic partnerships” and it would be an enormous stretch for a trial court or a higher court to find that is what the legislature intended.  


Lastly, the issue of undue influence in the relationship may be thought of as an avenue for relief.  The Supreme Court has also shut this door.  If married persons cannot be presumed to be operating under a presumption of undue influence, logically parties of a relationship that is legally less than a marriage cannot be operating under undue influence.  See, Womack v. Womack 622. N.E.2d 481 (Ind. 1993).

C. Breach of Contract/Unjust Enrichment

Contractual obligations are being applied with increasing frequency to couples who have decided not to enter into formal marriage, but nevertheless conduct themselves in a fashion similar to that of married persons.  Indiana cases indicate formerly cohabitating parties may recover under legal theories such as breach of contract and/or equitable theories such as unjust enrichment.  

In Bright v. Kuehl, 650 N.E.2d 311 (Ind. Ct. App. 1995), the Indiana Court of Appeals addressed a case involving a dispute arising between a formally cohabiting unmarried couple.  The Court of Appeals held, as a matter of first impression, that a party can seek relief based upon contributions during cohabitation without subsequent marriage based on a showing of an express contract or viable equitable theory such as implied contract or unjust enrichment.  Id.  The court stated that one who cohabitates with another without a subsequent marriage is entitled to relief based upon contributions during cohabitation upon a showing of express contract or viable equitable theory such as implied contract or unjust enrichment.  Id.  The court stated that to recover under a theory of implied contract, a plaintiff is usually required to establish that the defendant impliedly or expressly requested the benefits conferred.  Id.  The court further noted that to prevail on a claim for unjust enrichment, a plaintiff must establish that a measurable benefit has been conferred on a defendant under such circumstances that the defendant's retention of the benefit without payment would be unjust.  Id.  
In Glasgo v. Glasgo, 410 N.E.2d 1325 (Ind. Ct. App. 1980), a former wife sued her former husband for one-half of the assets that accumulated during their period of cohabitation after the divorce.  The trial court awarded the former wife a share of the property acquired by the parties during their cohabitation.  On appeal, the former husband argued that the cause of action presented an unenforceable claim in Indiana.  He contended that claims by non-married cohabitants were against public policy in Indiana because common law marriages were prohibited by statute.  The Indiana Court of Appeals disagreed.  The court expressly stated that granting the petitioner relief was not against the public policy of Indiana and did not in any way impinge upon the legislature's prohibition of common law marriages.  The Glasgo court concluded:

To apply the traditional rationale denying recovery to one party in cases where contracts are held to be void simply because illegal sexual relations are posited as consideration for the bargain is unfair, unjust, and unduly harsh.  Such unnecessary results probably do more to discredit the legal system in the eyes of those who learn of the facts of the case than to strengthen the institution of marriage or the moral fiber of our society.  To deny recovery to one party in such a relationship is in essence to unjustly enrich the other.  Id. at 1327.

The Glasgo court noted that cohabitation does not automatically give rise to the presumed intention of shared property rights between the parties and recovery for parties seeking relief would be based only upon legally viable, contractual and/or equitable grounds which the parties could establish according to their own particular circumstances.  Id. at 1331-1332.

In Chestnut v. Chestnut, 499 N.E.2d 783 (Ind. Ct. App. 1986), the Indiana Court of Appeals approved the rationale in Glasgo affirming the trial court's decision to include the wife's contributions during premarital cohabitation in the distribution of marital property upon dissolution.  The court noted that it would be against public policy to ignore the wife's contributions during the period prior to marriage since she and her partner eventually married.  Id. at 787.

Turner v. Freed 792 N.E.2d 947 (Ind. Ct. App. 2003). The parties’ cohabitated. Freed became pregnant and moved out.  Paternity was established and Turner paid support.  About a year later the parties reconciled and moved in together. They lived together for about eight years.  Freed did almost all of the cooking, cleaning and laundry.  She also cared for Turner’s child from a prior marriage.  She made some money delivering newspapers and used some of that money to buy groceries, cleaning supplies and clothes.  Turner had purchased a home in which the parties lived but it was titled solely in his name.

Freed filed a “Petition for Palimony” which was consolidated with the original paternity action.  Turner was ordered to pay for a business evaluation.  The trial court found that $108,000 in assets were accumulated during the cohabitation.  Freed was awarded $18,000 based upon Turner  receiving substantial benefit from Freed’s homemaking and housekeeping responsibilities.  Freed did benefit from Turner’s economic contribution to the relationship, but he would have been unjustly enriched if he was allowed to retain all of the assets in his name.  Freed’s services provided were sufficient to support an award to her.  The Court of Appeals reversed the award of the cost of the business appraisal.  The dissolution statute does not apply and there is no provision in the paternity statute for such an award.

PRACTICE POINTER: It would be better practice to initiate a suit for implied contract, quantum merit, express contract or unjust enrichment rather than filing for “Palimony” which does not exist in Indiana.  If there is joint real or personal property then a partition action should be filed.  Attorney fees and appraisal expenses cannot be awarded but maybe an advance is available or they may be ordered in a partition action to be paid out of the proceeds.          
  
Putz V. Allie, 785 N.E2d 577 (Ind. Ct. App. 2003).  After an eleven year cohabitation the parties ended their relationship.  They parted ways by entering into a “Settlement Agreement” that provided for $40,000 in installment payments to Allie, provided her health insurance and car payments for one year and paid off three charge accounts in her name.  The agreement stated that the parties had commingled funds and contributed financially and emotionally to the betterment of the parties.  Allie also contributed time, effort and funds to the business, real estate and asset acquisition.  Putz made payments until he was told the agreement was not enforceable.  Allie sued to enforce the contract. Putz claimed the contract was invalid as being against public policy.  The trial court enforced the contract and Putz appealed.

The Court of Appeals affirmed the trial court.  Unmarried persons are free to contract just as married persons do with pre or postnuptial agreements.  Allie provided benefits to Putz by working in his jewelry store without compensation and providing cash flow for the business to operate.  Their agreement to reimburse her was a valid, enforceable contract under Indiana law.  

Brown v. Branch, 758 N.E.2d 48 (Ind.2001).  In Brown, Brown and Branch lived together in a 10 year on again and off again relationship.  Brown owned the home in which they lived (the 135 house). At one point they were “off” and Branch moved to Missouri, found a job,  and enrolled in a business program to further her education.  Brown telephoned Branch after she moved, asking her to move back.  He told her she would “always have the 135 house,” that she “would not be stuck on the street” and that she would “have a roof over [her] head.”  Brown also proposed marriage. Branch quit her job, dropped out of school after finishing the semester and moved back in with Brown.  They lived together for two brief periods before the relationship ended.

Branch sued Brown for his failure to convey the 135 house.  The trial court awarded the house to Branch.  The Court of Appeals affirmed holding that the Statute of Frauds did not apply (it was not a “sale”) and that the oral promise was enforceable under the doctrine of promissory estoppel.  The Indiana Supreme Court disagreed and reversed.

The Supreme Court held that the Statute of Frauds applies to oral promises and that promissory estoppel was not available based upon the facts of the case.  Any promise to convey real estate is subject to the Statute of Frauds.  The oral agreement between the parties was unenforceable.  The purpose of the Statute of Frauds is to prevent “he said” “she said” oral agreements from being enforceable.  Agreements between cohabitants must be in writing if they deal with real estate, or they cannot be completed within one year.  Promissory estoppel was not available because the infliction of an unjust and unconscionable injury and loss must be shown.  The loss of the benefit of the bargain, inconvenience and incidental expenses will not be sufficient to remove the claim from the Statute of Frauds.  Branch quit her job, dropped out of college at the end of the semester, and moved back to Indiana from Missouri.  She was inconvenienced and denied the benefit of the promise.  This was still inadequate to remove the promise from the operation of the Statute of Frauds.

Estate of Hann v Hann, 614 N.E.2d 973 (Ind. Ct. App. 1993).  Jim Hann continued to live with his sister in law, Ellen Hann, after his brother’s death. Jim supplied the residence and some income.  Jim was paralyzed so Ellen provided him with assistance in doing tasks he could not do.  After Ellen’s death, Jim sued the estate for one-half of the bank account alleging he had an agreement with Ellen to establish a joint account.  Jim deposited $100 a month of his funds in the account for over thirteen years.  At the time of Ellen’s death Jim learned the account was only in Ellen’s name.  Jim also filed a claim for services he provided Ellen during her lifetime.

The estate inadvertently waived the Dead Man’s statute and evidence was entered into the record that established Jim’s claims that he may not otherwise have been able to establish.  Jim established that the account should have been titled jointly and he was awarded half of the account.  The Court of Appeals affirmed.  

The estate argued that the quantum meruit claim was barred by the statute of limitations.  The Court of Appeals rejected this argument, holding that the statute of limitations does not begin to run until the time the services cease.  However, the Court of Appeals rejected his implied contract and request for services.  Services rendered in a family context do not imply a promise to pay for services provided.  There is a presumption, in this context, that the services are gratuitously provided.  Services provided out of love, kindness or mutual support cannot support a quantum meruit claim.

This case will likely have a strong impact against claims for services in cohabitation cases.  Cohabitation that is based upon a serious, committed relationship will likely rise to the same level as a family relationship and cause the presumption to arise that the services were gratuitously provided.  This will negate any claim services provided without and express contract  or strong evidence suggesting compensation was agreed to be paid.

  
Cunningham v. Hastings, 556 N.E.2d 12 (Ind. Ct. App. 1990).  Cunningham and Hastings lived together. Hastings acquired a home with $45,000 down payment.  Hastings had the home titled as joint tenants with rights of survivorship.  They also acquired a vehicle jointly. Cunningham initiated a partition action.  The trial court divided the net proceeds from the sale of the home after giving back Hastings his initial contribution of $45,000. Cunningham appealed.  The Court of Appeals held that real estate held as joint tenants must be divided equally between the parties regardless of contribution.  Equitable adjustments that are available in partition actions of property held as tenants in common are not available when a property is held as a joint tenancy.  Each person of a joint tenancy owns an equal share in the property.

The Court of Appeals noted that Hastings could have filed a counter-claim for reimbursement of expenses or his initial contribution but he failed to do so.

Willett v. Clark, 542 N.E.2d 1354 (Ind. Ct. App. 1989).  Judith Willett and Betty Clark began living together in Clark’s home.  A year into the relationship Willet deeded the property as tenants in common between them.  During the course of the relationship each contributed to the living expenses and to the acquisition of various real and personal property.  Willett moved out and filed suit requesting one-half of the jointly owned property and partition of it.  Clark answered and counterclaimed to set aside the deed due to undue influence exerted over her by Willett to convey the property jointly.  Clark filed for her share of the rental value of the property over the time Willett occupied it, less the improvements Willett made to the property.   

The trial court divided up the property between the parties but failed to explain why it divided the property the way it did.  The trial court’s order resembled a marital property division not a partition action.  The Court of Appeals reversed the trial court’s order for lack of sufficient findings.

The Court of Appeals held that a court has authority to partition personal property and real estate, in the same action, as long as there is common ownership between the parties.  The trial court was required to divide the tenant in common property interests based upon equitable factors available in a partition action.  A co-tenant may seek compensation for improvements and repairs made to common property and proportionate reimbursement for payment or assumption of liens or encumbrances.  A trial court is given wide latitude in fashioning equitable relief between the parties.  The court’s findings should specifically address the allocation of the property between the parties and the basis for the division.  The trial court also failed to issue findings supporting its judgment denying Clark’s counterclaim alleging undue influence.

  
Linton v. Hasty, 519 N.E.2d 161 (Ind. Ct. App. 1988).  This case deals with the gift on a diamond ring during cohabitation.  The trial court found there was no obligation for the recipient to return the ring where it was not proven to have been given in contemplation of marriage.  The Court of Appeals noted that if the ring had been given in contemplation of marriage, the donor of the ring is entitled to it back if there is not a marriage, at least if the marriage fell through due to no fault of the donor.   

Similarly, in Fowler v. Perry, the Indiana Court of Appeals held that an engagement ring is a conditional gift given in contemplation of marriage, and therefore, marriage is a condition precedent before ownership of the engagement ring vests in the donee.  The Court noted that when an engagement ring is purchased in contemplation of marriage and such engagement does not result in marriage, the person who purchased the engagement ring is entitled to its return or, if the return of the ring is impossible, to the monetary amount contributed toward the ring. Fowler v. Perry, 830 N.E.2d 97 (Ind. Ct. App. 2005).
Baker v. Chambers, 398 N.E2d 1350 (Ind. Ct. App. 1980).  Baker and Chambers acquired several interests in real estate as Husband and Wife.  They were cohabitating together but not married.  Chambers initiated an action to partition the property.  Chambers requested the property be divided equally.  Baker alleged he paid for the properties, that they were titled in Chambers name as a revocable gift, or no gift at all. Baker argued that the properties were title as Husband and Wife because that was the nomenclature for the title that the bank required.  The trial court granted summary judgment and ordered the proceeds from the sale of the land divided equally.  Chambers appealed. 

The Court of Appeals held that property acquired by non-married owners as husband and wife, vests in the owners as tenants in common.  If the parties are the original grantees there is a rebuttable presumption of equal ownership.  If the parties involved are not the original grantees the presumption shall be conclusive.  The Court of Appeals reversed the summary judgment stating there was a factual controversy over how the proceeds were to be divided.  

D.  Partition Actions.
In cohabitation cases without a cohabitation contract or viable equitable theory on which to proceed and there is jointly owned property, a partition action is likely to be the best alternative.  In Indiana, partition proceedings are dealt with under I.C. §32-17-4-1, et seq.

Any co-owner of joint tenants or tenant in common property may initiate a partition action.  The statute provides that the action is to be filed in a circuit court or court having probate jurisdiction.  I.C.  §32-17-4-2 (a).  However, Marion Superior court has "(c)oncurrent and coextensive jurisdiction with the Marion Circuit Court in all cases and upon all subject‑matters, . . . ."  I.C. § 33‑5.1‑2‑4 so the case would be filed under the “lottery” system.

 The statute provides a very specific procedure for initiating the action and following through with the partition.  The petition requires a description of the premises and the rights and titles in the real estate to be divided. I.C.  §32-17-4-2 (b).  The statute does not specifically provide for the division of co-owned personal property.  However, Willet v. Clark, 542 N.E.2d 1354, 1357-8 (Ind. Ct. App. 1989) provides that personal and real property may be partitioned in one proceeding.  In most cohabitation cases the real estate owned will be a home that cannot be physically  divided up such as farm ground, so the property may be sold and the proceeds divided. I.C.  §32-17-4-4 (d).  The procedure for sale of real estate that cannot be divided is provided for in I.C.  § 32-17-4-12. A commissioner is to be appointed to sell the property and an appraisal is required.  In practice it appears that the best procedure is to appoint a realtor as the commissioner to sell the property with the realtor’s commission based on the gross sales price being the “commissioners” fee for the sale. See, Cohen v. Meyer, 701 N.E.2d 1253, 1255 (Ind App. 1998).   The commissioner is authorized to be paid for services pursuant to I.C.  § 32-17-4-20.

The appraisal of the land is required to be done in the same manner as in cases of sales of land on execution.  This procedure is addressed in I.C.  § 34-55-4-3, which appears to have some archaic language. The appraiser is to be chosen from “two disinterested householders of the neighborhood,” one of which is chosen by the parties.  It would be logical to assume that a “disinterested householder” would be interpreted as a qualified appraiser who is familiar with the area and lives in the county or nearby. 

The property is required to be sold at the appraised value or higher at a private sale.  If it is auctioned then the sale price must be two-thirds (2/3) of the appraised value.  The value would be net of any liens or encumbrances.  Attorney fees can be awarded to the plaintiff’s attorney for handling the partition action. However, if both parties have separate counsel in a contested action this provision would not apply.  Lux v. Schroeder, 645 N.E.2d 1114,1119 (Ind. Ct. App. 1995).

 
There is a presumption of equal shares of tenants in common property if the owners are  original purchasers. If parties involved are other than the original grantees then the presumption of equal ownership is conclusive, absent any indication of shared ownership. The original grantees may rebut the presumption by showing contribution, intent, etc. Baker v. Chambers, 398 N.E.2d 1350, 1351-2 (Ind. App 1980). Property owned as joint tenants is owned in equal shares.  Cunningham v. Hastings, 556 N.E.2d 12, 13-4 (Ind. Ct. App. 1990); Becker v. MacDonald, 488 N.E.2d 729, 732 (Ind. Ct. App. 1986).  Adjustments to an equal division may be available for contributions and improvements, lost rental value if one owner is in exclusive possession, payments of taxes, insurance, mortgage payments, and other increases or diminution in value caused by an owner. 

Personal property (not including accounts) owned by two or more people is governed by I.C.§ 32-17-11-29 (b). Personal property owned by two people is held as tenants in common unless expressed otherwise in a written instrument. [This does not apply to married couples who own it with the right of survivorship pursuant to I.C. § 32-17-11-29 (c)] 


E.  Practice Points/Drafting Tips.
· A written cohabitation agreement should be carefully drawn to avoid the conclusion by a judge that it lacks the necessary legal elements of a contract and is, therefore, unenforceable.  It must clearly outline the scope and limits of the client's relationship.  It must be unambiguous, there can be no dual interpretation of the intent of the parties in entering into the agreement.  It must be written in clear, concise and intelligent language.  It must meet the stringent requirements of any other legal contract that is normally made in the field of commerce.

· The agreement may contain an expressed disclaimer of future support or property division, if that is one's goal, or the exact sums to be paid or property divided when such obligations are accepted.

· Caution should be exercised to negate any inference that a promise of support has been made by an oral representation.

· Clients should be counseled to keep their financial dealings separate (separate bank accounts, credit cards, etc.). 
· Cohabitants must execute estate planning documents that reflect their desires should one partner die.

· Be creative when trying to set aside a cohabitation agreement.  Use the same methods you would use to set aside contracts generally.  Use legal and equitable arguments where appropriate.

A. Sample Cohabitation Agreement

  COHABITATION AGREEMENT
~Female and ~Male are contemplating continuing residing together at ~Male's home, located at ~  It is their intention that the terms and conditions of their living arrangement and the termination of their living arrangement shall be determined as provided for in this Cohabitation Agreement ("Agreement").


ARTICLE I

Recitals and Terms of Disclosure
1.
The Recitals and Terms of Disclosure are as Follows:

A.
The Parties desire by this Agreement to formalize the respective property rights and to specifically waive any rights and claims that might arise or otherwise might accrue to each of them by reason of their cohabitation both in the past and in the future.

B.
The Parties have generally disclosed to the other their current financial condition with the right to request additional detail prior to the execution of this Agreement.

C.
Female has been informed of her legal and statutory rights as a cohabitant.

D.
Male has been informed of his legal and statutory rights as a cohabitant.

E.
Each Party shall have complete control and power to manage and dispose of his or her respective income, estates, and property, both real and personal, for his or her own benefit, owned now or hereafter acquired, as if the cohabitation had not taken place.

F.
It is the intention of Female and Male that each of them shall, during their lifetime and after the death of either of them, be solely responsible for the debts that he or she individually acquired prior to the cohabitation and the debts which he or she may individually acquire during the cohabitation, and that the other party shall in no way become liable or responsible for obligations or debts individually assumed by the other, as if the cohabitation had not taken place.

G.
The Parties acknowledge that this Agreement is entered into to facilitate their cohabitation, and if there is a termination of their cohabitation, to facilitate any disputes that may arise between them.

H.
Female and Male acknowledge that their relationship has not created a confidential or fiduciary relationship between them.  This Agreement was negotiated and concluded at arm's length.

2.
Financial Disclosure.  The parties disclose the following financial information:

A.
Male has a net worth in excess of $__________.  Male also has retirement benefits, and deferred compensation of significant value.  Male has annual earnings of approximately $___________ and significant additional investment  income.  Male’s financial statement is attached as Exhibit A.

B.
Female has a net worth in excess of $__________.  Female also has retirement benefits, and deferred compensation of significant value.  Female has annual earnings of approximately $___________ and significant additional investment income.  Female’s financial statement is attached as Exhibit B.

3.
Waiver of Rights in Absence of Agreement.  The Parties acknowledge waiver of the following rights:

A.
The parties agree that the Financial Disclosure set forth above is sufficient and adequate for them to enter into this Agreement.  Each party, prior to the execution of this Agreement had the right to ask for additional financial disclosure and specific documentation to support the general financial disclosure provided for in this Agreement.  Each Party agrees that to the extent they have not requested additional documentation or further specific financial disclosure, he or she waives their respective right to additional disclosure prior to executing this Agreement.

B.
Each Party has been informed by his or her lawyer that cohabitants may owe to one another some contractual or equitable obligation under certain circumstances and has been specifically informed of any such rights acquired by individuals.

C.
Each Party acknowledges that they understand it is possible that a court might find that one party owes to the other some economic benefit arising out of a written, oral or implied contract between the parties, or arising out of an equitable doctrine such as unjust enrichment, palimony, constructive trusts, quantum merit and other equitable relief that may be available.

D.
In the event of termination of cohabitation, one party might make a claim for payments from the other for support, attorney's fees, costs and expenses; and

E.
In the event of the termination of cohabitation, one party might make a claim for distribution of property, partition of property, and other requests for economic benefits.


ARTICLE II


DEFINITIONS AND AGREEMENTS
1.
Rights under Agreement.  Each Party is willing to accept and be bound by the provisions of this Agreement in lieu of any rights, actual or claimed, that he or she might otherwise acquire arising out of their cohabitation.  Each party understands that they are waiving any right, not provided for under this Agreement, that may arise out of their cohabitation that they may otherwise be entitled to in the event of a termination of the cohabitation or the death of the other.

2.
Residences.  Male's residence shall be the residence he currently owns, any residences he leases now or in the future and any residences (or interests) he acquires in the future that are titled solely in his name.  Female's "residences" shall be any residences she acquires or leases in the future solely in her name.

3.
Male's Separate Property.  All property currently owned by Male, shall remain his separate property free and clear of any claim of Female.  Male's separate property shall also  include all property hereafter titled solely in the name of Male regardless of the source of acquisition.  In addition, the separate property of Male shall be all non-titled personal property that is located at his residence, now or hereafter acquired unless specifically addressed under Paragraph 11 as a gift to Female or Female's separate property as defined in Paragraph 4.  Separate property shall also include any gifts from third parties or inheritance that are received by Male, all income received and all compensation whether earned previously or in the future.  In addition, separate property shall include all non-titled property acquired from the exchange of or from the proceeds of sale and use of any property now owned or Male's separate property subsequently acquired.  Male's separate property shall also include his clothing.

4.
Female's Separate Property.  All property currently owned by Female, shall remain her separate property free and clear of any claim of Male.  Female's separate property shall also include all property hereafter titled solely in the name of Female regardless of the source of acquisition.  In addition, the separate property of Female shall be all non-titled personal property that is currently located at her residences, or acquires by gift (as defined in Paragraph 11).  Separate property shall also include any gifts from third parties or inheritance that are received by Female, all income received and compensation whether earned previously or in the future.  In addition, separate property shall include all non-titled property acquired from the exchange of, or from the proceeds of sale and use of any property now owned or Female's separate property subsequently acquired.  Female's separate property shall also include her clothing.

5.
Separate Property Changes.  

LISTNUM 1 \l 4
All rents, issues, profits, royalties, commissions, options, increase, appreciation and income from the separate property of the acquiring party, whether real or personal, shall remain that party's separate property.  A change in the form of the acquiring party's separate property shall not constitute a change of characterization, and the separate property shall remain the acquiring party's separate  property regardless of any change in form.  By way of illustration only, if Male sells one of his separate properties and deposits the proceeds from the sale in a bank account in his name, that bank account will remain Male’s separate property; if Male uses the payments that he receives on a note secured by a deed of trust to invest in a business, that business, together with all of its assets, tangible and intangible, will remain Male’s separate property; if Male purchases an apartment building with his separate assets, the new apartment building will remain Male’s separate property.

LISTNUM 1 \l 4
Each party acknowledges that he or she understands that, except for this Agreement, the earnings, income, royalties, commissions, dividends, loans, options to purchase, consulting agreements, and other distributions of any kind resulting from the personal services, skill, effort, management and work of the acquiring party during cohabitation may be subject to claims by the other party, but that by this Agreement such earnings, income, royalties, commissions, dividends, loans, options to purchase, consulting agreements, and other distributions of any kind remain the separate property of the party having the right to said earnings and income.  The parties acknowledge their understanding that if they did not enter into this Agreement, in the event of the termination of their cohabitation, one party might make a claim for distribution of property, partition of property, and/or other requests for economic benefits, and that by the terms of this Agreement each party waives all such claims.

6.
Separate Debt.  Each Party shall be separately liable for his or her debts incurred prior to the cohabitation.  Any debts incurred during the cohabitation shall be the separate debt of the person who incurred the debt in his or her own name.  The Parties do not intend to incur any joint obligations during the cohabitation.  In the event that they do, any joint obligation must be incurred by the express written agreement of Male and Female and it shall be one-half owed by each party.

7
Joint Property.  Property that is titled shall be the joint property of the parties only if it is titled jointly to both parties.  Property that is not titled will be the joint property of the parties only by written agreement establishing it as jointly owned non-titled property.  Property at Male’s residence shall be presumed to be his separate property.  Property at Female’s residence(s) shall be presumed to be her separate property.  Ownership of any non-titled property at a jointly titled residence shall be presumed to be the property of the party who purchased it.  The foregoing presumptions can be overcome only by a) a writing signed by both parties stating that an asset is jointly owned by both of them, or b) proof or agreement between the parties that the asset was received from a third party as a gift jointly to both of them. 

8.
Title Controls Ownership.  The character of all real and personal property shall be governed by the manner in which title to such property is held.  If title is held in the name of Female alone, or Male alone, this manner of holding title shall create a conclusive presumption that said property is the separate property of the party in whose name it is designated as owner.  If any party makes a payment on a mortgage or pays property taxes or insurance or makes improvements or repairs or contributes any separate property funds or services of any kind to any property to which title is in the name of the other party, those funds or services shall be deemed to be a gift to the other party so that the title to said property shall continue to govern the interests of Female or Male in said property.

9.
Commingling or Contributions of One Party's Property to the Property of the Other Party.  The contribution of the separate property of one party toward the acquisition or improvement of property of the other shall not change the property into joint property absent the titling of the property jointly in writing.  Instead, the contribution of separate property by one  party to the separate property of the other shall be a gift by the contributing party.  In addition, the expenditure of time, effort and skill by one party for the benefit of the separate property of the other party shall be deemed a gift unless otherwise agreed to in writing.  For example, if Female contributes her separate property money toward the acquisition of non-titled property located at Male’s residence, it shall be Male’s separate property unless there is a written agreement to the contrary.  If Male contributes his time and effort to improve an asset (thereby increasing its value) at Female’s residence, the asset shall remain Female’s asset and Male shall have no interest in it unless there is a written agreement to the contrary.  

10.
Bequests or Devises.  Nothing in this Agreement shall preclude either Party from making provisions for the other party under the terms of a Last Will and Testament in which one party may provide for the distribution of property interests to the other.

11.
Gifts.  Nothing in this Agreement shall preclude either party from making a gift to the other party, provided, however, that the title to the property shall always control.  Any non-titled property which is in a residence owned by Male shall be presumed to be Male’s separate property.  This presumption can be overcome only by a writing, signed by Male, stating that an asset is owned jointly by the parties or that an asset was given by him to Female as a gift.  Any non-titled property which is in a residence owned by Female shall be presumed to be Female’s separate property.  This presumption can be overcome only by a writing, signed by Female, stating that an asset is owned jointly by the parties or that an asset was given by her to Male as a gift.  All gifts from one party to the other shall be accompanied by written acknowledgment from the person giving the gift that it is in fact a gift to the other.

12.
Contribution to Household.  Female has no obligation to contribute to the household expenses when she resides at the residences of Male.  Female may choose to make any gratuitous contribution to the residence, either financial or non-pecuniary as she chooses to do.  These contributions, if any, shall not in any way entitle her to any additional compensation or division of property except as is specifically provided for in this Agreement.  Male may choose to make any gratuitous contribution for the benefit of Female.  Any contribution shall not create any future or ongoing obligation of Male.  Neither party has any right to seek reimbursement from the other for any expenses paid during cohabitation.

13.
Future Employment and Income Earning Ability.  The parties acknowledge and agree that each party has an income earning ability and an ability to support himself or herself.  If either party chooses to discontinue working or to change his or her current occupation, or if either party becomes unable to earn a living for any reason, said change in circumstances shall create no obligation of support from the other party.

14.
Mutual Waiver of "Palimony" and Common Law Marriage Claims.  

a.
Female may have a claim to receive compensation based upon the reasonable value of services rendered by her to Male during the non-marital relationship of the parties. Female hereby agrees that notwithstanding the expenditures of her time, skill and effort during the non-marital relationship for which she might be entitled to receive compensation, Female waives all rights and claims to receive such compensation for services rendered by her.

b.
Notwithstanding the fact that Male may have voluntarily provided Female with support or maintenance during the non-marital relationship of the parties, such conduct 

shall not be construed as an agreement, either express or implied, to provide Female with support or maintenance.

c.
Male may have a claim to receive compensation based upon the reasonable value of services rendered by him to Female during the non-marital relationship of the parties. Male hereby agrees that notwithstanding the expenditures of his time, skill and effort during the non-marital relationship for which he might be entitled to receive compensation, Male waives all rights and claims to receive such compensation for services rendered by him.

d.
Notwithstanding the fact that Female may have voluntarily provided Male with support or maintenance during the non-marital relationship of the parties, such conduct shall not be construed as an agreement, either express or implied, to provide Male with support or maintenance.

e.
Under the jurisdiction of certain states, the cohabitation of Male and Female may be viewed as creating a common law marriage.  Male and Female acknowledge that there exists no marital or quasi-marital relationship, whether by statute or by common law.  Male and Female agree that in the event they travel together to any state that recognizes common law marriages, and in the event that they are seen cohabiting or holding themselves out publicly as a couple -- or even holding themselves out as man and wife -- in said state, they shall not by such actions create any right to claim any interest in the assets of the other or support or other monetary gain from the other as the common law spouse or legal spouse of the other.

15.
Agreement Re: Intentions of Non-marital Relationship.  In entering into and in maintaining their non-marital relationship, Female and Male mutually declare that their intention, understanding, and expectation at all times have been and shall remain as follows:

a.
The sole purpose of the parties in cohabiting in a non-marital relationship is to share common living facilities for as long as both desire.

b.
The parties have no intention or expectation of entering into any partnership, joint venture, or common enterprise with each other, or pooling their assets or earnings.  The parties have no intention or expectation of acquiring any property in joint tenancy, tenancy in common, partnership, or other form of cotenancy.

c.
Neither party expects or agrees to pay or be paid for any services that either may perform for the other; any aid, comfort, or service given or rendered shall be freely and voluntarily given and performed as a gift to the other without expectation or promise of compensation or reward.  

d.
The conduct by either party in the past, present, or future shall not mean or imply any agreement, promise, or understanding between the parties except as set forth in this Agreement.

e.
The parties disclaim and expressly waive and surrender any express or tacit understanding that either has acquired any rights to the property or income of the other.

f.
Except as expressly provided to the contrary in this Agreement, unless one party executes a contract in writing so providing, neither party shall pay, assume, or be liable for any debt or obligation incurred by the other.


ARTICLE III


PROVISIONS UPON TERMINATION OF COHABITATION
Upon termination of cohabitation the Parties agree to the following:

1.
Termination of Cohabitation.  For purposes of this Agreement, the parties shall be deemed to have terminated their cohabitation upon the occurrence of one of the following:

A.
One party provides the other with written notice of the termination of cohabitation,

B.
Female moves out of Male's residence.

C.
The filing of any legal proceeding by either party in which the other is named as an adverse party,

D.
The Parties' execution of a prenuptial agreement and subsequent marriage.

2.
Assets.  Upon the termination of the parties’ cohabitation, all of Male’s separate property shall be confirmed to him as his sole and separate property, and all of Female’s separate property shall be confirmed to her as her sole and separate property.  Unless otherwise agreed in writing, any jointly owned property (as defined herein above) shall be divided equally between the parties in the following manner:  All non-titled joint property shall be divided based on the fair market value, with Female having the first choice of an item, Male having the next two choices, and the parties alternating their choices thereafter.  Once the division is complete, the party owing the other any equalizing payment based on the actual net value of the division shall pay the equalizing payment to the other party forthwith.  As to jointly titled property, if the parties agree, either party may purchase said property by paying the other one-half of the net current fair market value (determined by reducing the fair market value by the total value of all  encumbrances attached to said property) and assuming all encumbrances connected with said property.  The fair market value shall be determined by an independent appraiser agreed to by the parties.  In the event that the parties cannot agree or neither party chooses to buy out the other party’s interest, the property shall be sold, any encumbrances shall be paid off, and the net proceeds shall be divided so as to effect an equal division of all joint property and obligations.

3.  Location of Non-Titled Property.  Neither party can change the ownership of non-titled property by moving it to his or her individual residence, in anticipation of a termination of cohabitation

4.  Allocation of Debts.  All debts solely in the name of Male shall be paid by Male.  All debts solely in the name of Female shall be paid by Female.  Unless otherwise agreed in writing, all debts on which the Parties are jointly obligated shall be allocated as follows:

A.
If the joint debt is associated with the acquisition of property, the debt shall go with the property.  The parties shall cooperate and sign any and all documents necessary or convenient to remove from said obligation the name of the party who will no longer own the property.

B.
In the event the joint debt was incurred for expenses or for property that was consumed, used or given away, the obligation shall be allocated equally between the parties.

C.
In the event a joint debt is incurred jointly but only for the benefit of one party (such as a charge for a personal item on a joint credit card), that party shall be solely allocated that obligation.

5.
Waiver of Rights and Remedies: Each party hereby releases and forever discharges the other party or the other party’s estate from any and all rights, claims and obligations, economic or otherwise, that either party may have acquired under the laws of any jurisdiction arising from or relating to the cohabitation of the parties or their personal relationship as cohabitants.  Each party waives the right to request or receive any type of temporary or permanent support, “palimony”, counsel or attorney’s fees, or any temporary or permanent payment of maintenance or obligations of the other.  The parties shall have no rights, claims, causes of action, or remedies arising out of or in connection with their non-marital relationship except as are created by this Agreement.  Specifically, but not by way of limitation, the parties waive any right to assert the following:

LISTNUM 1 \l 5
Quantum meruit;

LISTNUM 1 \l 5
Quantum valebant;

LISTNUM 1 \l 5
Quasi contract;

LISTNUM 1 \l 5
Constructive trust;

LISTNUM 1 \l 5
Resulting trust;

LISTNUM 1 \l 5
Support or maintenance;

LISTNUM 1 \l 5
Award for rehabilitation;

LISTNUM 1 \l 5
Other equitable remedies.

This paragraph shall not be construed to limit or deprive either party of any remedy, legal or equitable, arising out of this Agreement.

6.  Vacating of Residence.  If at the time of the termination of cohabitation Female is residing at one of Male's residences, she shall vacate the residence upon his request within thirty (30) days.  If at the time of the termination of cohabitation Male is residing at one of Female's residences, he shall vacate the residence upon her request, within thirty (30) days.


ARTICLE IV


RIGHTS UPON DEATH
1.  Male's Waiver.  Male waives and relinquishes all rights he may have to Female’s estate except for what is provided in Female’s Last Will and Testament (if he is a named beneficiary thereunder) and any rights he may receive based on beneficiary designations of Female.

2.  Female's Waiver.  Female waives and relinquishes all rights she may have to Male’s estate except for what is provided in Male’s Last Will and Testament (if she is a named beneficiary thereunder) and any rights she may receive based on beneficiary designations of Male.

3.  Assets.  Upon the death of either party, all separate property of Male shall be awarded to Male or to his estate.  Upon the death of either party, all separate property of Female shall be awarded to Female or to her estate.  Upon the death of either party, all titled property that is jointly held with rights of survivorship and all jointly owned non-titled property shall become the sole and separate property of the surviving party.  Upon the death of either party, all titled property that is held jointly by the parties that is not held with rights of survivorship shall be divided so that one half shall go to the estate of the deceased party and one half shall go to the surviving party.

4.  Debts.  Upon the death of either party, all debts solely in the name of Male shall be paid by Male or his estate.  Upon the death of either party, all debts solely in the name of Female shall be paid by Female or her estate.  Upon the death of either party, all joint debts not a lien on 

survivorship property shall be divided so that one half of said debts shall be charged to the estate of the deceased party and one half of said debts shall become the sole obligation of the surviving party.  Any joint debt or survivorship property shall become the sole obligation of the survivor.

5.  Waiver of Rights.  Subject to the provisions of this Agreement and subject to the execution of a will or wills after the date of this Agreement, Female and Male waive, discharge and release any and all right, claim or interest, whether actual, inchoate or contingent, in law and equity, that he or she may acquire in the separate property of the other by reason of their cohabitation, including, without limitation:

a.
Any rights in any capacity or to any extent in the estate of the other party, whether by way of family allowance, probate homestead, or otherwise;

b.
The rights or claims to a widow’s allowance or any statutory substitutes provided by the statutes of the State of Indiana or any other state in which the parties may die, be domiciled or in which they own real property;

c.
The right of election to take against the will of the other;

d.
The right to a distributive share of the estate of the other should he or she die intestate;

e.
The right to declare a homestead in the separate property of the other; and

f.
The right to act as administrator of the estate of the other.

6.  Possession of Residence.  In the event that Male predeceases Female and in the event that at the time of his death Female is residing in Male’s residence, she shall vacate the residence within sixty (60) days.  In the event that Female predeceases Male and in the event that at the time of her death Male is residing in Female’s residence, he shall vacate the residence within sixty (60) days.


ARTICLE V

Miscellaneous Provisions
1.
Enforcement of this Agreement.  This Agreement is made and executed in the State of Indiana and shall be governed and construed at all times according to the laws of the State of Indiana even though the parties may later reside or be domiciled outside the State of Indiana.

This Agreement shall be binding upon and inure to the benefit of the parties and their respective heirs, administrators, personal representatives, trustees, successors and assigns.

If any of the provisions of this Agreement shall be held to be invalid or unenforceable for any reason, the remaining provisions shall continue to be valid and enforceable.  If any court finds that any provision of this Agreement is invalid or unenforceable, but that by limiting such provision it would become valid or enforceable, then such provision shall be deemed to be written, construed and enforced as so limited.

2.
Revocation.  If the parties wish to revoke this Agreement, in part or in its entireties, they shall do so in a written document signed by both parties in the presence of a notary public and other witnesses.  Verbal statements or any physical actions by either party intending to revoke the Agreement (except a writing satisfying the correct requirements) shall have no effect.

3.
Additional Instruments.  Without any additional consideration, each party shall promptly, at the request of the other, execute, acknowledge and deliver from time to time whatever additional instruments that may be required in order to effectuate the intent of this Agreement.

4.
Entire Agreement.  This Agreement contains the entire understanding of the parties concerning the rights of each in the property and estate of the other by reason of their cohabitation and there are no representation, warranties, covenants, undertakings or promises of either party, other than expressly set forth herein.

5.
Construction.  For all purposes of this Agreement shall be deemed to be drafted by both parties and not individually by one party.

6.
Judicial Challenge.  In the event that either party challenges or disputes the terms, application or enforceability of this Agreement, all costs and expenses of such proceedings, including, but not limited to, attorney fees, shall be paid by the non-prevailing party.  In the event that this Agreement is challenged by the heirs, trustee, administrators, executors, or personal representatives of either Party, all costs and expenses of such proceeding, including but not limited to attorney fees, shall be paid from the estate or trust of the non-prevailing party.

7.
Child Related Issues.  Each party understands that this Agreement does not affect issues of child support, custody or visitation of any child of Male and Female.

IN WITNESS WHEREOF, the parties have executed this Cohabitation Agreement at Indianapolis, Indiana, on this _________ day of __________________, 200__.

______________________________________
____________________________________

Witness:





~Male

______________________________________
____________________________________

Witness:





Female 

State of Indiana

)

)SS:

County of Marion

)

Before me, the undersigned, a Notary Public in and for said County and State, appeared Male on this ________ day of _____________, 200_, and acknowledged the execution of the foregoing Cohabitation Agreement to be his free and voluntary act and deed and now, being duly sworn, stated that he has read and understood the foregoing Agreement and signed the same as his free and voluntary act and deed and wishes to be bound by its provisions.

____________________________________

Notary Public

____________________________________

Printed:

My Commission Expires: ___________
County of Residence:  ________________

State of Indiana

)

)SS:

County of Marion

)

Before me, the undersigned, a Notary Public in and for said County and State, appeared Female this ________ day of _________________, 200_, and acknowledged the execution of the foregoing Cohabitation Agreement to be her free and voluntary act and deed and now, being duly sworn, stated that she has read and understood the foregoing Agreement and signed the same as her free and voluntary act and deed and wishes to be bound by its provisions.

____________________________________

Notary Public

____________________________________

Printed:

My Commission Expires: ___________
County of Residence:  ________________


ATTORNEY'S CERTIFICATE
~ certifies that:

1.
She is a duly licensed attorney admitted to practice in the State of Indiana.

2.
She has fully advised Female regarding her rights and legal significance of the foregoing Cohabitation Agreement.

3.
Female has acknowledged a full and complete understanding of the terms of the foregoing Cohabitation Agreement and has stated that she is entering into the Agreement, freely and voluntarily and that she believes the provisions of the Agreement are fair and equitable and that she wishes to be bound by those provisions.

____________________________________

~, Attorney at Law

Dated: _______________________


ATTORNEY'S CERTIFICATE
~ certifies that:

1.
He is a duly licensed attorney admitted to practice in the State of Indiana.

2.
He has fully advised Male regarding his rights and legal significance of the foregoing Cohabitation Agreement.

3.
Male  has acknowledged a full and complete understanding of the terms of the foregoing Cohabitation Agreement and has stated that he is entering into the Agreement, freely and voluntarily and that he believes the provisions of the Agreement are fair and equitable and that he wishes to be bound by those provisions.

____________________________________

~, Attorney at Law

Dated: _______________________

B. 
Sample Complaint

STATE OF ______________
)

IN THE _______ COUNTY ____________ COURTPRIVATE 





) SS:



COUNTY OF ___________ 
)

CAUSE NO._______________________

ANN APPLE,



)







)




Plaintiff,

)







)

v.





)







)

BARB BUTTONS,



)







)




Defendant.

)
JURY TRIAL REQUESTED
COMPLAINT AND DEMAND FOR JURY TRIAL


The Plaintiff, ANN APPLE ("Apple"), by and through her counsel, asserts for her claims against the Defendant, BARB BUTTONS ("Buttons"), as follows:

I. Allegations Common to All Counts

1. Plaintiff Apple is an individual domiciled in the State of Indiana, making her residence in the County of __________.

2. Defendant Buttons is an individual domiciled in the State of Indiana, making her residence in the County of __________.

3. Apple and Buttons commenced a period of partnership and cohabitation in 1987, which relationship concluded in 2007.
4. During Apple and Buttons’ 20-year period of partnership and cohabitation, the parties administered their efforts, including their financial affairs, as a joint and common venture and undertaking.

5. During Apple and Buttons’ partnership and cohabitation, the parties acquired various real and personal property interests in both joint and separate title.

6. Buttons is now a successful business owner in the State of Indiana.

7. When Apple and Buttons first commenced their cohabitation, Buttons was in college and without any income. Apple supported both of the parties, and the parties lived in a home owned by Apple.

8. In the early 1990s, during Apple and Buttons’ partnership and cohabitation, Buttons departed her employment. Buttons decided to start her own business, but she lacked any meaningful business experience. Apple, on the other hand, had significant business start-up and management experience. 

9. Apple procured the space for Buttons’ office, negotiated the lease, and designed the build-outs for the office.

10. With Apple’ invaluable assistance, Buttons built a successful business that now has substantial value. Apple was integrally involved in the establishment of the business as an advisor and as a manager.  Further, Apple developed the business by working on all of Buttons’ advertising and marketing.

11. Apple hired, trained, and managed all of the business’ employees.

12. Throughout Apple’ involvement in Buttons’ business, Apple worked at less than fair market value compensation due to Buttons’ representation that the business was “ours” and that both Buttons and Apple would share equally in the eventual financial success of Buttons’ business.

13. At the start of Buttons’ business, she was virtually unknown in the marketplace. Now, after approximately ten years in which Apple has expended considerable efforts to assist in the development of Buttons’ business, the business is a well-regarded and highly lucrative enterprise with substantial value.

14. During Apple and Buttons’ partnership and cohabitation, the parties consistently referred to, considered and intended their respective property interests, whether titled jointly, in Apple’ separate name, or in Buttons’ separate name, to be “ours.”

15. During Apple and Buttons’ partnership and cohabitation, Apple adopted a child, whom Buttons subsequently adopted as well.

16. During Apple and Buttons’ partnership and cohabitation, Apple and Buttons comported themselves as though they were married to each other, they treated each other like spouses, and they believed themselves to be a single, undivided union, including with respect to their personal finances. 

II.  Count I – Partition Action

17. The real estate subject to the partition count in this action is located in _______ County, Indiana. Pursuant to Ind. Code §32-17-4-2 and Ind. Trial Rule 75(A)(2), the civil courts of _____County, Indiana have jurisdiction and preferred venue over this partition action.

18. Upon information and belief, Apple and Buttons each acquired by deed, properly recorded in the Office of the ________ County Record, an undivided ½ interest in the following parcels of property (collectively, “the Property”), held as tenants in common:

a. An unimproved parcel commonly known Blackacre;

b. An unimproved parcel commonly known Greenacre; and

c. An unimproved parcel commonly known as Whiteacre.

19.  Upon information and belief, as of the date of this action, the ownership interests in the Property remain held as tenancy in common between Apple and Buttons.

20. Apple desires a partition of the Property in accordance with the respective interests of Apple and Buttons. The Property may be partitioned without injury or damage to the owners. If the Property may not be physically partitioned, Apple requests that the Property be liquidated and the net proceeds divided equally between Apple and Buttons.


WHEREFORE, the Plaintiff, Ann Apple, respectfully requests that this Court:

(a) Issue an interlocutory judgment that partition can and should be made;

(b) Appoint three (3) disinterested freeholders of _____ County, Indiana, to make partition of the Property in accordance with the judgment of the Court;

(c) If physical partition cannot be made, order the liquidation of the Property so that the net proceeds may be divided equally between Apple and Buttons; and

(d) Enter such other orders, judgments, and decrees as may be just and proper.

III. Count II – Unjust Enrichment

21. The averments of rhetorical paragraphs 1 through 20 are incorporated by reference.

22. During Apple and Buttons’ partnership and cohabitation, Apple conferred a variety of benefits upon Buttons, both personally and professionally. 

23. These benefits included, but were not limited to, Apple assisting Buttons in establishing and growing her business, Apple supporting Buttons in a homemaker capacity, and Apple acting as the primary caretaker for the child whom Buttons had adopted.

24. Apple has not been fully compensated for the benefits she has conferred upon Buttons.

25. Buttons would be left unjustly enriched by Apple’ actions if she were not required to tender a fair and reasonable sum to Apple for the value of the benefits that Apple conferred upon Buttons during their 30-year period of partnership and cohabitation.


WHEREFORE, the Plaintiff, Ann Apple, respectfully requests that the Court issue a judgment in favor of Apple, and against Buttons, for an amount of damages to be established at the trial of this matter, and for all other just and proper relief. 

IV. Count III – Breach of Contract

26. The averments of rhetorical paragraphs 1 through 25 are incorporated by reference.

27. During their partnership and cohabitation, Buttons promised to Apple that one-half of any property interests acquired by Buttons would belong to Apple, and Apple likewise promised Buttons that one-half of any property interests acquired by Apple would belong to Buttons.

28. In return for Buttons’ promise, Apple took a supportive role to assist Buttons, professionally and personally, despite the fact that it resulted in Apple earning less income than was otherwise available for Apple to earn elsewhere.

29. Apple sold her own business in order to dedicate herself more fully to assist Buttons.

30. At the conclusion of Apple and Buttons’ partnership and cohabitation, Buttons refused to tender to Apple one-half of the property interests acquired by Buttons (or an amount equal thereto), even though Apple stood ready (and stands ready) to convey to Buttons one-half of the property interests acquired by Apple (or an amount equal thereto.)

31. In so doing, Buttons has breached her contractual obligations to Apple.

32. Apple has been injured by Buttons’ breach of her contractual obligations to Apple.  


WHEREFORE, the Plaintiff, Ann Apple, respectfully requests that the Court issue a judgment in favor of Apple, and against Buttons, for an amount of damages to be established at the trial of this matter, and for all other just and proper relief. 

V. Count IV – Implied Contract

33. The averments of rhetorical paragraphs 1 through 32 are incorporated by reference.

34. During their partnership and cohabitation, it was understood and intended by Apple and Buttons that all of their property interests would be pooled and shared equally between them.

35. As a result of this understanding, Apple and Buttons undertook certain acts and conduct.  Apple, for example, sold her business to take a support role assisting Buttons, professionally and personally, despite the fact that it resulted in Apple earning less income than was otherwise available to Apple.  Buttons, in return, agreed that their property interests would be pooled and shared.

36. Through their acts and conduct, Apple and Buttons arrived at an agreement through which they both contributed to the development of their property holdings and they both intended said holdings to be pooled and shared evenly between them both.  

37. At the conclusion of Apple and Buttons’ partnership and cohabitation, Buttons refused to tender to Apple one-half of the property interests acquired by Buttons (or an amount equal thereto), even though Apple stood ready (and stands ready) to convey to Buttons one-half of the property interests acquired by Apple (or an amount equal thereto) in violation of their implied contract.

38. Apple has been injured by Buttons’ breach of their implied contract.  


WHEREFORE, the Plaintiff, Ann Apple, respectfully requests that the Court issue a judgment in favor of Apple, and against Buttons, for an amount of damages to be established at the trial of this matter, and for all other just and proper relief. 

V. Count V – Promissory Estoppel / Detrimental Reliance

39. The averments of rhetorical paragraphs 1 through 38 are incorporated by reference.

40. During Apple and Buttons’ partnership and cohabitation, Buttons assured and promised Apple that one-half of the property acquired by Buttons would belong to Apple. 

41. During Apple and Buttons’ partnership and cohabitation, Buttons assured and promised Apple that Buttons would forever take care of Apple financially if Apple assisted Buttons in establishing and growing Buttons’ business, supporting Buttons in a homemaker capacity, and being the primary caretaker for the child whom Buttons had adopted.

42. Apple reasonably relied to her detriment on Buttons’ assurances and promises.  This reliance included her selling her own business to assist Buttons and establishing and growing Buttons’ business, supporting Buttons in a homemaker capacity, and being the primary caretaker for the child whom Buttons had adopted.  This reliance was of a definite and substantial nature.  

43. In so relying upon the promises and assurances of Buttons, Apple reasonably moved herself into a position of detrimental reliance upon Buttons’ promises and assurances that Apple would be financially secure as a result of Buttons’ financial successes.

44.  At the conclusion of Apple and Buttons’ partnership and cohabitation, Buttons refused to tender to Apple any of the acquired property interests that Buttons had previously promised to Apple, and Buttons has wholly failed to support Apple financially in the manner promised.

45. Apple has been injured by Buttons’ failure to honor her promises

46. Injustice can only be avoided by the enforcement of Buttons’ promises.  


WHEREFORE, the Plaintiff, Ann Apple, respectfully requests that the Court issue a judgment in favor of Apple, and against Buttons, for an amount of damages to be established at the trial of this matter, and for all other just and proper relief. 

Respectfully submitted,








______________________________








Attorney Name








Attorneys for ________________

Attorney Address

� This form provided by Michael Kohlhaas.
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